Outcome sought: Broad and comprehensive stocktaking of the OECD Guidelines for Multinational
Enterprises (Guidelines) that addresses gaps on anticorruption.

Problem: The OECD Guidelines do not set adequate expectations for enterprises to undertake to
avoid corruption in all its forms, nor do they adequately connect the issue of corruption to other
topics in the Guidelines such as human rights, disclosure, and supply chain due diligence.

Human rights violations, environmental degradation, and corruption are strongly interlinked: where
corruption occurs, social, ecological, and economic damage go hand-in-hand.! This connection is
supported by corruption indices, such as Transparency International’s Corruption Perceptions Index,?
that show a strong correlation between countries with high levels of corruption and those with
widespread human rights abuses. Transparency International defines corruption as “the abuse of
entrusted power for private gain.”® Corruption undermines the ability of people to access public
goods such as education and health care, because the public budget is deprived of much needed
financial resources. Corruption also results in discriminatory access to public services, perpetuating
power imbalances, stymying competition, and exacerbating inequality. While it is difficult to quantify
the global impact of corruption on human rights and sustainable development, the World Economic
Forum estimates its annual cost at around 3.6 trillion SUSD, about 1 trillion of which is lost through
bribery.?

MNEs are often at risk of engaging in corruption directly or being linked to it through business
partners such as other businesses or states, including in their supply chains. While bribery is the
primary example of corruption, the abuse can take several forms, including embezzlement and fraud,
graft, favoritism or clientelism, extortion, and other activities that exploit compromised state
institutions. Other corrupt MNE practices that underscore a link with the business and human rights
agenda include opaque and illicit lobbying and/or campaign donations by businesses to pay reduced
or no corporate taxes in countries of operation, skew public procurement practices towards
unqualified firms, or influence legislative and regulatory processes,® and use of a “revolving door” in
employment between corporations and regulators to minimize regulation over businesses. These
risks have only increased during the ongoing COVID-19 pandemic as governments circumvent
competitive procurement processes in the name of a timely emergency response.® Preventing
corruption is essential in global supply chains to ensure that human rights, labour rights, and
environmental and consumer standards are protected and not undermined.

The OECD Guidelines — the preeminent standard on responsible business conduct (RBC) for MNEs —
should set strong expectations for MNEs to avoid corruption across their supply chains, but
unfortunately, they fall short in several ways. The chapter ostensibly focused on corruption in the
Guidelines — Chapter VIl on Combatting Bribery, Bribe Solicitation, and Extortion — focuses only on
two types of corruption (bribery and extortion), presenting an overly narrow view of what corruption
entails. Although greater transparency is essential to combatting corruption, the Combatting Bribery
chapter seeks transparency only in terms of anti-bribery commitments and related internal control
systems. Instead, both the Combatting Bribery chapter and the chapter on Disclosure (l11) should call
for country-by-country reporting to discourage MNEs from engaging in cross-border tax avoidance
and corruption. These two chapters should also require disclosure by MNEs of their beneficial
ownership: anonymous companies are typically vehicles for illicit practices, including money
laundering, bribery, and tax avoidance. Transparency International has found that only 1 out of 83



countries reviewed ensures broad and timely public access to their beneficial ownership and control
of companies and other legal persons.” Disclosing the ultimate beneficial owner of a company is
crucial for effective law enforcement and sanctions, as well as in ensuring justice for corruption’s
victims. The Guidelines Human Rights chapter (IV) should highlight expectations around protecting
human rights defenders, including whistleblowers exposing corrupt activities by corporations. The
Consumer Interests chapter could reflect the growing preference among consumers for products
from companies with more transparent and sustainable (corruption-free) supply chains. Meanwhile,
because corruption is a cross-cutting issue, the chapters on Human Rights (IV), Employment and
Industrial Relations (V), the Environment (VI), Consumer Interests (VIIl), Science and Technology (IX),
Competition (X), and General Policies (Il) could all be modified to identify corruption as a key factor in
a range of harmful corporate impacts.

Impact of the problem: Lack of clear standards on corruption for MNEs and limited ability for
victims to seek remedy via the National Contact Point (NCP) grievance mechanisms
The gaps in the OECD Guidelines on corruption have two main consequences:

1) Alack of clarity in norms and expectations for MNEs regarding combatting corruption,
yielding a lack of understanding by MINEs of corruption’s links to human rights and
environmental harm; and

2) Diminished grounds on which victims of corruption may seek remedy via the NCP grievance
mechanisms.

a. Only eight out of 226 complaints filed by civil society groups or communities since
2011 have made a claim under Chapter VII, with only one making a clear reference to
corruption.® The low number of corruption-related complaints could result from the
limited provisions in the Guidelines on which to base corruption claims, warranting
expansion of those provisions.

Parallel laws and standards

The stocktaking of gaps regarding corruption in the Guidelines could consider international

agreements, national laws, industry standards and initiatives, or civil society guidance, such as:
Guidance from the OECD such as the OECD Anti-Bribery Convention,® the OECD’s
Recommendation of the Council for Further Combating Bribery of Foreign Public Officials in
International Business Transactions (addressing the need for periodic review of anti-corruption
measures, among other things),'° and other standards and guidance of the OECD Working Group
on Bribery;
Guidance from international organizations including the United Nations Convention Against
Corruption,!! publications of the UN Working Group on Business and Human Rights connecting
human right and corruption,*? and other guidance of the UN Global Compact®?, IMF, World Bank,
and European Council;
National laws such as the U.S. Foreign Corrupt Practices Act;**
Business at OECD (BIAC)’s publication “Connecting the anti-corruption and human rights
agendas: A guide for business and employers’ organisations;”**
Guidance from industry associations, chambers of commerce, banks and specialized service
providers; and
Guidance from NGOs such as Transparency International.

Why ensuring a comprehensive stocktaking on gaps is important
The OECD Guidelines, originally drafted in 1976, have not been revised since 2011 and are out of

date in many ways. Ten years of implementation of the current text of the Guidelines have revealed
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numerous gaps in the text that cause both a serious lack of clarity and coherence in international
norms on key elements of responsible business conduct, and diminish victims’ chances for remedy
and accountability via the NCPs. Meanwhile, recent developments in RBC standards made beyond
the OECD Investment Committee are threatening to make the OECD Guidelines comparatively less
useful or even obsolete. The OECD Investment Committee’s Working Party on Responsible Business
Conduct (WPRBC), responsible for the OECD Guidelines, has begun a stocktaking to identify what
gaps exist in the Guidelines and assess whether steps are needed to address them. A comprehensive
stocktaking that addresses all the gaps identified by civil society and other stakeholders is essential to
evaluate whether the Guidelines are still fit for purpose.

Who needs to act?

OECD Watch urges governments to show commitment to keeping the OECD Guidelines up to date
with evolving issues in the field of business and human rights — and acknowledge civil society’s
concerns regarding the current limitations in the Guidelines’ standards and the NCP complaint
system — by ensuring that the stocktaking studies all the issues of concern to civil society. OECD
Watch also urges that states ensure the final stocktaking report responds to each concern raised by
civil society. OECD Watch welcomes the stocktaking and stands ready to support the review process
and any further steps taken to address gaps identified.

About OECD Watch

OECD Watch is a global network with over 130 member organisations in more than 50 countries.
Founded in 2003, OECD Watch'’s primary aim is to help support CSO activities related to the OECD
Guidelines and the work of the OECD’s Investment Committee. Membership consists of a diverse
range of civil society organisations — from human rights to environmental and development
organisations, from grassroots groups to large, international NGOs — bound together by their
commitment to ensuring that business activity contributes to sustainable development and poverty
eradication, and that corporations are held accountable for their adverse impacts around the globe.
For more information, please visit www.oecdwatch.org.
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